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Are government employees’ speech rights stronger under the Louisiana than the U.S.
Constitution? Lessons from the van Heerden v LSU case.......
Generally, courts interpret citizen rights under the Louisiana Constitution similarly to that of the
U.S. Constitution. At least one recent publicized decision regarding speech rights, albeit a
federal court decision, makes one wonder if the protection is stronger under state than federal
constitutions.
Speech protection between the two constitutions differ depending on whether Louisiana courts
require a Garcetti analyses or not. In Garcetti v. Ceballos, 547 U.S. 410 (U.S. 2006) the U.S.
Supreme Court determined that the government can restrict the speech of public employees when
employees comment on issues required in their "official duties" (Nixon v. City of Houston, 0720162 (5th Cir. 12/19/07), 511 F.3d 494, 498). Pre-Garcetti employment speech was subject to
the Pickering test where the government balanced a public employee’s interests in speaking as a
citizen on matters of public concern with the government’s interests as an employer in promoting
efficiency in the public services it performs. Garcetti adds another layer to this analyses.
In two summary judgment motions filed months apart in the same case addressing employee
speech rights under the Louisiana and U.S. constitutions, a federal court judge determined speech
protections under the Louisiana Constitution without mention of Garcetti or job duties while the
decision regarding the 1st Amendment was decided based on Garcetti. The motions were filed
in van Heerden v Bd. Sup. LSU in the Louisiana Middle District, case 10-155. Van Heerden was
an LSU hurricane researcher who criticized the U.S. Army Corps of Engineers for levee failures
following Hurricane Katrina. LSU administrators asked him to refrain from speaking on that
issue but van Heerden continued to do so. When LSU refused to extend his employment
contract, he alleged retaliation under the Louisiana Whistleblower Act (La. R.S. 23:967) and 42
U.S.C. Section 1983, a federal claim.
In the first summary judgment decision, the court addressed whether van Heerden’s employer
violated the state whistleblower statute and speech rights under the Louisiana Constitution.
Judge Brady found that there were issues of fact whether LSU had violated van Heerden’s speech
rights in violation of La. Const. Art. I, § 7 which prohibits state actors from “curtail[ing] or
restrain[ing] freedom of speech or of the press” and states that “[e]very person may speak, write
and publish his sentiments on any subject.”
Judge Brady examined van Heerden’s statements prior to and after LSU ordered him not to make
any further comments or provide testimony regarding whether the Corps had failed to adequately
construct and maintain the city’s levees. He examined LSU administrators actions against van
Heerden. He concluded that a reasonable fact finder could find LSU retaliated against him

because of his speech. There was no analyses described as to whether the statements were made
as part of his job duties or solely as a citizen.
Three months later, Judge Brady ruled on another summary judgment motion addressing his
Section 1983 claim predicated on LSU violating van Heerden’s 1st Amendment speech rights
(van Heerden v. Bd. Sup. LSU, 2011 WL5008410) Brady explained that this was a special case
because of the peculiarities of applying Garcetti to an academic where there may be academicfreedom speech rights.
Judge Brady explained that it would appear that Garcetti requires academics to kowtow to
administrators’ dictates on speech and this may be ill advised. He, nonetheless, ruled without
making any exception to Garcetti. He reasoned that since LSU had explicitly redefined van
Heerden’s job duties to not speak regarding causes of flooding in New Orleans following
Hurricane Katrina, van Heerden’s speech was contrary to LSU orders. Therefore, van Heerden’s
speech that was of public concern protected under the 1st Amendment and not part of his job
duties.
The 1st Circuit Court of Appeals took a different approach from the federal court in van Heerden
as to a state whistleblower claim in Matthews v. Military Dep't ex rel. La., 07-1337 (La. App. 1
Cir. 9/24/07), 970 So.2d 1089; writ denied, (La. 2/15/08), 976 So.2d 177; cert. denied, 555 U.S.
818. The court decided on summary judgment in what appears to be a Garcetti analyses that
there was no Louisiana whistleblower claim for an employee that disclosed wrongdoing because
the “reports were required as part of his normal duties.” Id. 1090.
In Matthews’ writ (2008 WL 2149843) to the Louisiana Supreme Court, Matthews argued the
following: applying Garcetti to the whistleblower statute eviscerates it; that the U.S. Supreme
Court in Garcetti envisioned whistleblower statutes to make up for a lack of constitutional
speech protection; the Louisiana whistleblower statute lacks language that would except from its
protection speech that is part of an employee’s job duties, and he presented a scholarly argument
that Louisiana constitutional speech protections need not track U.S. constitutional speech
protections. The writ was denied.
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